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In examining the evidence upon which the jury acted, if the Court is un- 
able to concur with the jury in opinion—it will, in accordance with its 
ysual practice remand the cause for a new trial, and the opinion of another 


_—_— for plaintiff. This is a suit brought to recover 
from the defendant Russell, the amount of two security 
bonds, with interest, damages and cost, which the plaintiff 
had to pay for Russell in the state of Alabama. 

‘Inthe Court below, the jury found two verdicts—one for 
$3,515 19, interests and costs, the amount of one bond;— 
the other for $1,621 with like interests and costs, being the 
amount of the second bond. On the two sums thus found, 
the Court gave judgment. 

The defendant had set up aclaim for certain Poverty on 
Dog river, near Mobile Point, which he had conveyed to 
the plaintiff for $4000. This the plaintiff contends was in- 
tended to indemnify him against other securities and respon- 
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Western District. sibilities he was under for the defendant, and which he had 
October, 1830 
<—~~ »~—sCpaid. It is shewn by the evidence in the cause. 
Monrcomery  C. T. Scott for defendant. The Dog river property 
‘Russery. was conveyed to the plaintiff to secure him against all his 
liabilities for the defendant. It was valuable and abundant. 
ly sufficient for this purpose, and has never been accounted 
for by Montgomery. 

1. The defendant has the right to enquire into the validity 
of the judgments onthe security bonds in Alabama, upon 
which the verdict and judgments are based in this Court, 
The original security bond should have been produced on 
the trial here, as-the best evidence, and not a transcript 
copy. La. Code, art. 3005. 

2. The security bond in the second case was originally 
given in Alabama for the hire of African slaves, and was 
illegal and void, because given for the hire of property ill 
citly brought into the country. ‘The principal being absent 
at the time a recovery was had on it, Montgomery the se- 
curity was remiss in not preventing.such recovery. The 
validity of such judgment was a subject of proper enquiry 
here, and the verdict and judgment rendered on it illegal, 
La. Code, 3005. 6 Toullier 191, 183. . 

Martin J. delivered the opinion of the Court. This case 





was remanded from this Court at October term 1828—see 


7 Mar. n. s. 288.: 

This case was remanded to have it ascertained whether 
the property conveyed to the plaintiff was for the purpose 
of securing him against any debts he might be compelled 
to pay for the defendant. 

In examining Thejury seem to have implied it was not. In this con- 
the evidence upon ojision after a close examination of the evidence, we are 


which the jury ac- 


ted, if the Courtis ynable to concur. In such a case, it is our practice so far to 
unable to concur 


with the 2%! ie regard the verdict of a jury as to forbear acting in opposi-, 


epinion—it will 


secordance with it tion to it, and to send the case back for the opinion of an-. 


ice, re- 


PA The cence for Other jury. ‘ 
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OF THE STATE OF LOUISIANA. 


It is therefore ordered, adjudged and decreed, that the Vows " 
judgment be annulled, avoided and reversed—the verdict 


set.aside and the case remanded for a new trial. The ap- 
pellee paying costs in this Court. 


SCOTT vs. CALVIT & AL. 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL 


DISTRICT, THE JUDGE OF THE FIFTH PRESIDING. 


An instrument of writing under private signature, and not proved by the 
subscribing witness, is still admissible as evidence of title where it had been 
four years subsequent to its date, recognised by authentic act ; but it will 
only take effect from the latter date, without proof being made of the 
original deed. 

At a probate sale where property is struck off to the brother of the Parish 
Judge who makes the sale, the latter may take a conveyance, and receive a 
valid title to the thing sold, without being considered a purchaser at his own 
nae. 

But admitting it to be proved that the brother of the Parish Judge bought 
the property expressly for the latter, the nullity occasioned thereby, would 
be only relative, and could be taken advantage of only by the heirs, or cred- 
itors of the succession sold. 


The plaintiff Thomas C. Scott claims 300 acres of land 
on Bayou Rapides adjoining himself above and the defend- 
ant Calvit below. It was confirmed to one Kilgour by 
virtue of a Spanish grant. After several conveyances, it came 
into the possession of Wm. Murray deceased, and at the 
probate sale of his succession C. T. Scott, (the brother of the 
plaintiff, and the Parish Judge who made the sale,) became 
the purchaser. He conveyed it to the plaintiff. It was held 
by the plaintiff, and those under whom he' claims for 20 years, 
until the defendant Calvit took possession of 200 acres, in 
virtue of a sale from A. M’Nutt, the other defendant, who is 
cited in warranty. 

The defendants set up older titles, and plead the ten and 
twenty years prescription. The confliction of these respec- 


| tive claims, and titles of the parties can only be understood 
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Western District. by an actual’inspection of the maps and plots of survey made 
October, 1830. . 
—~~  out,and filed in the cause. 
— Flint for plaintiff, exhibited title and a plat or map of sur. 
Cauvir. _ vey, toshew the correctnessand superiority of plaintiff’s claim 
to the land in dispute, and the correctness of the judgment 
of the Inferior Court. 

Winn for defendant, explained from the maps and plots 
of survey and title papers, the reason why the defendant 
should hold the land in controversy, 

2. He urged, the sale to the plaintiff was invalid, because 
in effect made to himself as Parish Judge through the agency 
of his brother. 

Mathews Judge, delivered the opinion of the Court. 

In this case the plaintiff claimed from the defendant, a 
certain tract of land as described in his petition for which he 
obtained judgment in the court below, and the defendants 
appealed. 

Both parties claim title to different parts of an entire tract 
granted to Joseph Kilgour, the original vendor. 

Several objections was made on the trial of the cause in 
the District Court to the manner in which the plaintiff 
deduces histitle. The first was to the admission ofa writing 
under private signature as not being established by the best 
evidence, in consequence of the plaintiffnot having produced 
one of the subscribing witnesses to the deed. 

An instrument 
of writing under nized by the seller in an authentic act, and from this last date 


ree ty must take effect without proof of the original deed. 


the subscribing © A second exception was taken to the last link in the plain- 
witness, is still ad- 


missible as evi- tiff’s chain of title ; and in support of this exception it is al-' 


— fi ledged that he was in reality a purchaser at a probate sale 
estes te dane made hy himself asa Judge in that capacity, although the 
Seegniand by pe property was struck off to his brother, C. T. Scott, and af- 
thentic act; but it . i 
will only take ef- terwards conveyed by the latter person to him. The evi- 


fete, withoerproot dence of the case does not clearly establish this fact : and if | 
it did, we incline to think that the nullity occasioned by it j 


This instrument was about four years after its date recog: - 
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-would only. be relative—to be taken advantage of by the Western Dieu 
heirs or creditors alone, of the succession which was sold. 

In testing the correctness of the judgment of the Inferior ahd 
Court, we shall consider the title under which the defend- Caxvir & au. 
aiits claim, as the oldest. It was passed by authentic act on ~ aie 
the 18th of, June 1810, The recognitive act which is the origital deed. 


commencement of the plaintifi’s title in relation to third per- where property i 


sons, was executed on the 22d September 1812, — _ 
The ‘decision of the case depends principally on the con- oh. Cele tae 
struction which.ought to be given to the original deed of latter may makes 


ale under which the defendants’ claim. peer ge MY 

It purports to convey 132 American acres of land, to be Sia without being 
taken, beginning at the lower limits of the yendors’ tract, considered s pure 
with one equal proportion of front on the Bayou, and depth sale. wits: 
agreeable to the whole quantity left of said tract ofland ; ote eel ~ 


reserving to himself 20 arpens front in such a manner as to Parich Todge. bert 
have 300 American acres, superficial, agreeable to the Span- the ae ge Mw 
ish custom of surveying. ter, the nullity oc- 
The testimony of M’Crummin a Deputy surveyor of the would be en 
United States, shows that according to the Spanish mode Bic uke oF 
of surveying, he surveyed for the plaintiff about 20 ar- —— — Na 
pens front, which gives to him only the quantity of superfi- of the succession 
ces called for by his title. Kilgour in his sale, under which * 
the defendants make out their title, reserved to himself 20 
arpens front, to make, with the depth which appertained to 
his land, 300 superficial acres—selling 132 with a front pro- 
portionate to the whole front of his land, which according to 
a plat made by Stone, a surveyor, and by which he sold, 
appears to be about 30 arpens—of these thirty, the defend- 
ants seem to hold eight or ten, being their proportion. The 
balance remained to the vendor, which has since passed 
from him to the plaintiff without prejudice to the claims. 
It is therefore ordered adjudged and decreed that the 
judgment of the District Court be affirmed with cost—re- 





I werving to the defendants their right to claim in another ac- 


ff tion the value of the improvements made by them on the 
B Jand and recovered by the plaintiff, if any they have. 
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STEWART vs. CARLIN & AL. 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL 


DISTRICT, THE JUDGE OF THE FIFTH PRESIDING, 


When interrogatories are propounded to the plaintiff to be answered ‘in 
open Court, and no day moved for and fixed by the Court “on which tovan- 
swer ; the plaintiff’s neglect to answer will not authorise the interrogatories 
to be taken for confessed. : £ 

When the defendant annexes interrogatories to his answer and prays 
‘* that the plaintiff may be ruled to answer them in open Court, »? he must 
according to the provision of the 351st Article of the’ Code of Practice, move 
the Court to appoint a day for the plaintiff to appear and answer’; and not 
having done so, he will be considered as having waived his right and dis- 
pensed the plaintiff from the obligation of answering. 

Dennis Carlin executed his note to Dr. Stewart on the 
13th of May 1829, for $227—payable on demand with ten 
per cent interest until paid. 

The note was given for medical services. The detond 
ant alledges that there was an understanding between him 


and the plaintiff that payment was not to be demanded until 


. the ensuing year: and that notes and accounts on other 


persons were to be taken in payment. That the medical 
charges were exorbitant and the note only given to settle 
and liquidate the account. The defendants put interroga- 
tories calling on the plaintiff to say on oath in open Court, 
if the foregoing statement is not true, and that this agreement 
took place. The interrogatories were not noticed or or- 
dered by the Court to be answered. The plaintiff had judg- 
ment for the amount of the note and interest. Carlin 

appealed. : 

Dunbar and Wilson argued for the plaintiff. 

Briggs and Winn for defendant. 

Martin J. delivered the opinion of the Court. 

This is an action on a promissory note. The defendant 
pieads the general issue’; and that the plaintiff agreed to 
suspend his right of sueing for a period not yet expired. __ 

There was also a plea of reconvention. His counsel in 
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" this Court urged that interrogatories were’ put # the plaintiff Western District. 


jn the answer,. to which the necessary idavit was an- 
nexed. That the plaintiff did not object to answer any of 
these interrogatories—that therefore they ought to have been 
‘taken as confessed ; had they been, the verdict must have 

; been for the defendant. Code of Prac. Art. 350. 

togiy It may be true that when the defendant does not seek to 

avail himself of that part of the Code of Practice, (art. 350) 
whichauthorises him to require, that interrogatoriesbe answer- 
ed inopen Court and in his presence: and theplaintifffiles his 
objections, the interrogatories must be answered without the 
intervention of any order of Court. But when the party 
avails himself of the 351st Article, the answer-must be given 
on the day appointed to that effect by the Judge. 

In the present case the defendant in his answer prayed 
that the plaintiff might be ruled to answer upon oath, and in 
open Court. He had no right todo so, except under the 
351st Article of the Code of Practice ; and that imposes on 
the plaintiff the’obligation to appear in open Court, and an- 
swer on the day appointed to that effect by the Court. The 
defendant was therefore bound to move the Court to appoint 
aday. His neglecting to do so, dispensed the plaintiff from 
the obligation of appearing; and by proceeding to trial 
without procuring the appointment of a day, the defendant 
waived his right to the plaintiff’s answer to the interrogations. 


October, 18380. 
P=’ 
STEWART 


v8. 
Carin & AL. 


When interroga- 
tories are propoun- 
ded to the plaintiff 
to be answered in 
open Court, and 
no day moved for 
and fixed by the 
Court on which to 
answer; the plain- 
tiff’s neglect to an- 
swer will not au- 
thorise the inter- 
rogatories to be ta- 
ken for confessed. 
When the defend- 
ant annexes inter- 
rogatories to “his 
answer and prays 
“that the plaintiff 
may be ruled to 
answer them in o- 


It is therefore ordered, adjtidged and decreed, that the pen Court,” he 


judgment of the District Court be affirmed with costs. 


CARLIN ys. STEWART & AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL 


DISTRICT, THE JUDGE OF THE SEVENTH PRESIDING. 

Actions for slander and defamation may be sustained under our Civil Code, 
without resorting to the Civil Laws of other countries, which are said to be 
repealed by our Statute of 1828. 

In actions of slander*and defamation of tharacter, the jury or Court must 
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must according to. oj 
the provision of the 9 


351st Article of the 


Code of Practice, 


move the Court to 
appoint a day for 
the plaintiff to ap- 
pear and answer; 
and not having 
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considered as hay- 
ing waived his 
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», When no special damage is shown to have been 
sustained. | a 

Professional men are often unable to ‘exhibit positive proof of the injury 
done to their reputations by malicious persons and slanderers, and would 
be in many cases absolutely remediless, if ajury or a Court are not allowed 
to find a guide in the dictates of their consciences. 


On the score of the quaritum of damages the jury are the legitimate judges, 


and unless they clearly err, the verdict ought to stand. 
Carlin instituted suit to recover damages of Stewart for, 


calling him “a perjured villian” and laid the damiages.at 


$5000. 

Dr. Stewart had given medical attendance to a negro wo- 
man, a nurse, belonging to the estate of Curtis’, but who 
lived in Carlin’s family at the time. His bill amounted to 
$56. Hecalled on Carlin, whom he believed was cogniza- 
ble to all the facts, and would prove his account to the ad- 
ministrator of Curtis’s estate. The witness said the bill 
was exorbitant. That Dr. Stewart had only visited the 
negro once when first called in, and gave two way visits, 
When Carlin had thus* testified, the Doctor became enraged, 
and declared publicly that Carlin had swore to a lie! “that 
he was a purjured villian!” 

The defendant plead not guilty—and was permitted to 
call witnesses to show that his bill for medical services was 
reasonable and just—consequently he had good reason for 
believing as true what he charged upon Carlin. 

“The testimony shows that Doctor Stewart uttered the 
slanderous words in great haste and in the heat of passion. 
It also appears in proof that the plaintiff sustained no real 
injury by the slander. That those who knew him did not 
believe the charge tobe true. It excited some little feeling 
in his favor, and'was rather an advantage than an injury to 
him. It was likewise in proof that Stewart had attended 
faithfully to the negro he was called in to see, That she 
had a very severe attack, and it was the opinion of oneor two 
witnesses who saw her, that it must have required great skill 
and attention to save her-life. 
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| trial had been in time. 
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<The jury however found a verdict of 1000%@@llars for the 
plaintiff. It appeared from the record that the’verdict was 
given'in by the Jury on the 3d of May—judgment rendered 
onthe verdict and entered upon the minutes, the 7th of May 
and signed by the Judge the same day. A motion for anew 
trial was made on the 10th and 11th of May—which was over- 
filed’ as not being made in time: |'The defendant appealed. 
_»Briggsand Winn for the plaintiff; contended that the 
action for slander, and the finding exemplary damages should 
be'maintained and was properly brought. 5'Black: Com. 
334. ' Code of Practice Art. 554 was cited to show the 
motion for a new trial was not in time. , 


Dunbar for defendant. This action can only be sustained 
on the article 24 of the Isa. Code ; as no special damage 
was proved none gan be recovered. Pandects Frangoises 10 
Vol. 82 391. 11 Toullier 154. 4 Martin Rep. Juris. 25.— 
Clef de Loi Rom. 63 112 132. 


The motion for a new trial was in time. Three whole 
days between the rendition of Judgment and signing must be 
allowed to move a new trial. It” may be moved for and 


granted at any time before signing judgment even after. the 
three days between rendering it on the minutes, and signing 
it may have elapsed. 5 Mar, N. S. 319. 


_ Martin J. delivered the opinion of the Court. 


This is an action of slander forcalling the plaintiff “ @ pur- 
jured villian.” The plaintiff had a verdict and judgment for 
1000 dollars.. The défendant made an unsuccessful effort 
to obtain a new trial—and, dppealed from the decision of 
the District Court refusing it. 


The appellees counsel has contended the motion came too 
late, and if it-had been in time, ought to have been rejected. 
We have examined the case in the point of view most 
favorable to the appellant—as if the motion for a new 


iy 

Western District. 
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Western Diag The ap counsel has urged that since\the repeal of 


—_~ ~—-COr forme Al law, we are without any remedy in cases 


CHBEEN of defamation ; ; atleast in cases where special damage is 


SrewarT & av. not proved. 

The appellee’s counsel has referred .us to the case. of 
Stackpole, vs. Henen. 5 Mar. N. 8. 481, in which the 
action of slander.seems to be recognized by this Court, and 
an act of the legislature passed at the following session of 
the legislature, bottomed on our decision. He has also cir 
ted the 21st, and the 2295th articles of the LouisianaCode, 

It is useless in the present case to enquire whether the 

Actions for slan- 


der and defamation repeal of the civil laws by aJate act of the legislature, ex- 
may be sustained 


under our Civil tends to anyotherbut statutory laws. Theparts of the Code 


Code, without re- : 
Telling ‘o the civ- relied on, would simply of themselves, authorise our Courts 


il laws of other to sustain actions of slander. 
countries, which a3 
are said to be re- In such actions the jury or Court, must, in many cases 


— ~ Ag stat allow damages when no special damage is shewn. 


In actions of slan- : : Pius : 
Peinec-5- ter wl If a professional man is maliciously, and without cause, 


of eee, = charged with being absolutely ignorant of the first princi- 
jury or UO mus : ee oo 
a allow, dama- ples of the science he professes, he cannot administer posi- 


or ye *P<, tive or direct evidence of the injury he may have sustained. 


shewn tohave been He must be in many cases without any adequate remedy at 


Professional men a]|—if the jury or a Court may not find a guide in the dic. 
soften unable to ' 
ibit positive tates of their own conscicnces. 


root phy, rad On the score of the quantum of damages, the jury were 


gel age the legitimate judges, and we are unable to say they erred. 
slanderers, i It is therefore ordered, adjudged and decreed that the 
would be in man 


cases remediless, if judgment of the District Court be affifmed with costs. 
, ajury or a Court 







” are not a ad ; 

find a guide in the 7 

Gates of a FRANKLIN vs. ALEXANDER & AL. 
consciences. 


On the score of APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 


pd mage a DISTRICT, THE JUDGE OF THE DISTRICT PRESIDING. 
are the legitimate The execution of a note upon which suit is founded being established, 


judges,and unless and its consideration shewn ; the plea of usury set up against it appearing 


bong Be oy pio unfounded, judgment for the amount of the note, interest and cost will be 


to stand. affirmed 
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, Ww District. 
The note sued on was dated, February 19thy 1825, and Western a. 


had*been given on a settlement between the . es for the 
balance due for the purchase of 8 slaves by the defendants 
from the plaintiff. ‘The note was given for $2,103: '78 with 
interest at 10 per cent. until paid. It was given after sev- 
eral renewals of previous notes, in’ which it clearly appear- 
ed fromthe record, that coventional interest had been faith- 
fully and: correctly computed. 


The defendants set up in defence, a redhibitory defect in 


one of the slaves, which was wholly unsupported by testi- 
mony.—Also, that the plaintiff gave a written act of sale, 
which was without date and thereby incomplete, and prayed 
for its completion before they should be compelled to make 


payment. Finally, exception was taken to; the plaintiff’s 


answer to interrogatories as evasive and not categorical, 

A motion for a new trial was made and overruled. 

Wilson §-Flint argued for the plaintiffs. 

Patterson for defendants. 

Martin J. delivered the opinion of the Court. 

The defendants sued on their note, pleaded the general is- 
sue and a want of consideration. 

Judgment was given against them and they appealed. 

The execution of the note is established, and the consid- 
ration isa balance due for the purchase of sundry slaves. 
The plea of usury is not "supported. 

It is therefore ordered, adjudged and decreed that the 
judgment of the District Court be affirmed with costs in 
both Courts. 


Pym 


FRANKLIN 
oa. 
ALEXANDER. 
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SELAUGHLIN 0s. RICHARDSON & AL. 


M‘LavGuurn APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 










DISTRICT THE JUDGE OF THE FIFTH PRESIDING. 

Questions of fraud partake of both law and fact—of actsdone, and their 
want of conformity to morality ‘and established law, prescribing the rules 
by which property is held. 

A sale which is merely fictitious, the fraud and nullity may be. only rela- 
tive—ands uch sale might be good as a donation, or only void as to previous . 
creditors. 

But when a sale is made with the avowed intention to defraud, the act 
is 0 contaminating and inamoral, that it entirely vitiates the contract and 
renders it ull and void to all intents and purposes. 

The plaintiff and George Hamilton, one of the defend. 
ants intermarried the 4th of June 1814. On the day of 
marriage, previous to its celebration, articles of marriage 
contract were entered into between the parties, in which the 
wife is made to bring into the marriage 17 negroes, speci- 
fied by name, estimated at $5,000—subject to an incum- 
brance of $2,500, which she owed on them : and also 500 
dollars in other property. Hamilton stipulated to bring in a 
plantation of 1000 arpens of land, estimated at $3,000— 
stock and farming utersils worth $1500 and notes and 
credits to the amount of $3,000. 

The day before the celebration of the marriage and of 
making the marriage contract, Hamilton sells to his in 
tended wife these very 17 negroes, which she the next day 

brings into marriage, for the alledged consideration of $5,500, 
Three thousand dollars acknowledged to be paid, and her 
two notes taken for $1,250 each, for the remainder. 


On the 18th of December 1816. Hamilton and wife ex-, 
ecuted an act of sale to R. D. Richardson & S. W. Downs, . 
by which they sold and conveyed the plantation, stock farm- 
ing utensils and 34 negroes (being the 17 sold by the hus- 
band to the wife before marriage and their increase)—the 


whole for $16,000. 
In May 1829, the wife commenced the present suit against 













































OF THE STATE OF platen asd 
her husband for a separation of property, and 


‘rdson for the negroes, alledging her right of mortgage on 


them. 
Inthe course ofthe trial the defendant Richardson made 


an affidavit that. one Pierre Soubercase, since removed to 
the Kindom of France .was a material witness, to prove 
that the sale of the 17 negroes from Hamilton to-his wife 
the day before marriage,” was made in fraud, without .con- 
sideration, and with the avowed intention to defraud.” 

It was admitted on the record that “the facts set forth in 
this affidavit aretrue.” This admission appeared by plain- 
tiff’s. counsel and was not denied by her. 

The parties went to trial, and the Judge charged the jury 
“that they should take this admission of fraudentire, That 


it was general i.-e. the contract was made in fraud, Iffrau- 


dulent because the price was not paid, then it might be good. as 
adonation between the parties. The want of consideration 
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Rich- Western, District 


October, 1830. 
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would render the sale fraudulent and void, against creditors _ 


and others having a right at that time, but not against others 
requiring rights &c.” : 

There was a verdict and judgment for the plaintiff—the 
defendant Richardson appealed. 

Winn; Flint and Thomas for the plaintiff. 


’ Contended Ist.—thatthe appeal bond ‘was insufficient be- 
cause it was made payable to M. A. Li. Hamilton, instead 


of“ M. A. L. McLaughlin” the maiden name of the. 


plaintiff and the one in which suit is brought. 

2. That the property brought by the wife into marriage 
was dotal ; and that no particular form of expression is ne- 
fessary to constitute a dot—and being such, could not be 





alienated by the wife, only in particular cases, this not being . 


one of them. Civil Code 326. Art. 16 and 344 Martin 
Rep. 181. 

Bullard, Downs and Scott, for defendants, . 
l. The sale of the 17: slaves from Hamilton to hia in- 
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tended wife, the day hefore marriage bamidiimnes 
’ simulateds” 





. 










ee 2. The marriage contract does not Sieigness in dui 
Rrowanpsox character or quality, the property is brought into marriage, 
“4% It-must expressly state that it is brought-to support the 
marriage, to constitute ita dowry. Civil Code 324 Art. 12, 
4Partida. Tit. 11. Laws 2 10 11 12 13 15 and 17, 
' Mathews J. delivered the opinion of the Court. 

This suit is brought for the purpose of obtaining 
by the -plaintiff, a separation of property from her 
husband, Hamilton, and to recover from the defendant 
Richardson, certain slaves described -in the petition, which 
she claims as dower, and which she alledges were illegally 
sold and transferred by her husband to said defendant. 

The cause was submitted to a jury in the Court below 
who found a verdict for the plaintiff, and from a Judgmnest 
thereon rendered, Richardson appealed. 

The material facts of the case are established by writ 
documents. 1. A sale from Hamilton to the plaintiff of the 
slaves now claimed by her, dated on the 3d of June 1814, 
2. A marriage contract entered into between her and Ham- 
ilton, in which it is stated that she brought to the community 

* of the marriage the identical slaves acquired from her in- 
tended husband, by the sale executed on the day preceding 
that. of this contract which was made on the 4th of June 
1814.. 3. A sale executed before a notary. by Hamilton and 
his wife to the defendant Richardson & S. W. Downs, in 
which the slaves now in question purport to have been 
sold and made, which the appellant claims title to. them, . 


Bee — ae 


gee 


On these facts’ the principal allegations opposed to the 
- plaintiff’s right to recover are—l. the nullity of the sale 
from Hamilton to her on account of simulation and fraud. 
2. That the marriage contract by its'term created no. con- 
stitution of dowry, but only amounts to an acknowledgment 
or recognition of the property which each of the contract- 
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“OF THE/STATE OF LOUISIANA: > sp 


ipg, Parties brought into, community mPa Si Sera a 


marriages, tat of aA 9% , siti boritypos ydor nat oi 
ithis, defence,, our, first, inquiry, relates, to the act of MLavemiax 

sale, by, which the wile, acquired the slaves, said, to have been, Resenieangeee 
_ppatituted. as,a,donvry,: in, she mariage contract. And.ac- | 
qrding. t9,.9ur:,conglugion: om, this subject. will depend the, 
pedicles -famining, a. second, question, relative, to, the, 

cter of this property whether dotal or,paraphernal? ..... 
oQuestions offroad nedessarily; partake both of lawiand Mitt; Questions of fraud 
of, acts: done, ahd their conformity with morality andiestabi-, Prtake of both law 
lished laws by which property is he d. In the present;easé,done and their 


th jmrys.forund. their, vordins. undori/eharge’ifronm, the Jridge, to morality ander 
en admissionby the plaintiff, that the sale-by: whiehshe: serving the’ rales 
petends,title,to,the, propattty claimed,as dower, was,feigned) Py, wich property 
and fraudulent.;;and was, made'with, the vowed imtemtion.to 

aud. -, Notwithstanding this. general admission.,he seems, 
_ Nai the jury: that:they ,inight fcoasider frau A sle whish is 


merely fietitious, 


‘agrelatiye 5 a and..that, it couldyonly;: be, alledged: by credditomg the fraud and nul- 


of the vendor pepRiqusite, the, ct ofisale-~and that..althewahs relative and su 
void ag a.saleyit iggralid.as,a donation. .» li this wespect: We sas donation’ or 
difies in, opinion) with; the, Judge a quojas to.the legal effet, a 
of this instrument. Had.iti;heept merely, fietitions, his scony 

clusion. would perhaps, be correct. | ‘Butsurely; RA: systam of But when a sale 
uisprudence, founded .on, equality and; justice, can;tolexate, is siade with: the 
and, give, validity, to.acts ayowedly, made,,with the, intention, so datende the act 
to defranda ‘The admissions so,contamainating,.s explizitly, OE omersh, ti 
immoral, that it, must entingly:yitiate the contraet,and.render, it entirely. vitiates 


th tract and 
it null and voidita all intents .and purposes. | winded tod er ws rendews it wall an 


void to all intents 
Considering the questign.ofafkaud 1 in this case as one en- and pnrposes. 
rely of law, arising from the admission of facts by the 
Plaintiff, we deem4it- tiséless''t6 sénd the’ tause back to be 
tried’ by ‘another Jury: Y¥ 10 TMVOT Q2NT HORS FART? 
Under‘ this *fradalent sdle the” appéltee aequired hie “ef Ne 
inthe slaves whieh it purports tb trarisfer 't6 her. They snl! 
remained Teepe of Hamiji.in-—were his at the aie of 
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Se Ee ae 
jollgitient which dectees to the witefive Bundived' ; as 
Ricmanvson ios sashaan 2° nanyenciseeelirad ae 
perty on which it is based be considered either ax dota!’ of 
paraphernal. But we are of opinion’ that 'the question’ of 
privilege or mortgage on’property sold’ tind tresiséerred by 
her husband should be leftopen.“” © 
__ This view of the case renders useless any inquiry ‘into the 
rence: eta” Mgnt arene tare: 
dower. val 
In‘relation to the objections made to te pent bond 
account of a misnomer of the obligee, we are of opinion thi 
they cannot avail the appellee. ‘The person to whom iti 
made payable is st designated. In the course of the 
proceedings, the plaintiff assumes the names alternately of 
M. A. L. McLaughlin, wife of Geo. Hamilton, or M.A. ! 
’ Hamilton, taking the sirname of her husband ’as is‘ a 
‘ry amongst the population of the English origin. The princi! 
~ paluse of names is to identify persons, ‘tnd the identity re: 
mire, ongertonan, sabetrteemmbemetics a7: 
M. A. ‘L, is wife of Geo. Hamilton. | : pit 
It is therefore ordered adjudged and’ decreed’ that’ thi 
judgment of the District Court-be avoided; annulled, and ré!! 
versed ; and it is further ordered &c, that Judginent be eti! 
tered for’ the defendant and: appellant! R.\D. Richardson’ 
,’ with costs in both Courts ; and that the phintiff do recover 
from her husband Hamilton, five hundred dollars, &c. . 
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CRAIN ws. BAILLIO §& AL, 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL 
_ DISTRICT, THE JUD@E_ OF. THE. SEVENTH PRESIDING. 


“Compensation cannot be pleaded in cages of insolvency when the claim 
of the debtor fo the insolvent, proposed to be compensated, has been at: 
quired by such debtor, eubsequently to the failure of such insolvent. 
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OF: THE STATE OF LOUISIANA. ry 


due from an insolvent debtor to a partnership firm cannot be al- 
weit of a debt, due by og indlyitusl meni of tray” Baa, 






Pika fkay owed the estate Of Jas. Ht. he ae 


aa 


ceased, $765, for which he executed his three notes for 





ed to be paid as such, by the Court of Probates as far back” 


$255 each, dated January 15, 1820, payable in 1, 2 and 
years from the date, with ten per cent interest from the 
date until paid. The notes were drawn payable to Maria 
C. Gordon, widow and administratrix of her husband’s 
estate. Kay also gave a mortgage on a lot of ground in 
Alexandria, to secure the payment of these notes, it being 
the lot sold to Kay by Gordon. Qn the 19th of November 
1, Kay sold and conveyed this lot to Wm. Ship, who 
gem cuiro A, Crain the present plaintiff, by 
duly recorded October, 12 1827, On the 3d. of 
November 1827, Shipp, Kay & Co. all their 
against Gordon’s estate, to said | in ; among which 

‘was a priviledged one of $303, 70, which had been order- 














as April 1820. It appeared never to have been paid by the 
administratrix. ‘The, estate also owed Shipp, Kay..d¢ Co, 
$500 and: upwards, for the purchase of .goods., These 
were all transferred to Crain: and R. W. Kay , who first 
gave his three notes and the mortgage on the lot, now 

olaimed by the plaintiff, was alsoa member of the firm, of 

Kay & Co, 

"Phe notes of Kay, 63 given v0, shore, wale dnlinceodis hy 
te adninineaixof Gordes exon eigen 
msnccllerted debts, due i 

J.'The estate of Gordon being insolvent, P. 1: Baillio. was 
epiicinted Gpndinby Gio catsilinée The two last ‘notes of 
Kay still: remaining unpaid, on the 29th March 1828) the 
Syndic obtained ah order of seizure ahd sale aguinat the 
mortgaged property, ney in the posetstion of Ci; ‘te 
third possessor. : 
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CASES: INVTHE SUPREME ‘COURT 


* Chait obtiined jection an ‘Sét up his clainis“Oin'the 
‘estate of Gordon ‘as assignee of Shipp, Kay & Go. again 
aes demand of the Syndic, arising on the two, _pupaid notes 

Kay With’ the’ ‘tortgage on the lot.’ , ‘The -injunetion ba 
nol, ‘and Crain appealed. 2 

‘Winn for the ‘plaintif,' insisted that Crain ‘having becom 
the. ‘bona fide owner of debts due by the ‘ succession, admit 
‘tered by the Syndic, he has a right to sett it off} ‘against 
‘claim of the Syndic op ‘the mortgaged “Property in hs 
‘possession. . 

Thomas and Flint’ f t defendant, excepted to the ot 
ciency of the ‘appeal and'on the ground : oe 
es ‘That it is only for half over the nett amount of thé riotes: 
‘sited 6 on, without inelilding interest which had accrued ; ‘ 
that’ the’ appeal oughit to be dismissed. | é 

9. "The: ifiattérs' now in’ contestation have ‘already’ wih 
| dbcided " by’ thil Court, in’a ‘suit betweett the’ same piities, 
, and® that itis now ‘res  jublicata. hari Crain vs. Baill , 
me ‘Mar.’ N.8!973. 0 Ee 

‘Ug: Phe claims of the — havinig’ been acquired! with 
- the ittsolveiicy’ of “Gordon’s ‘succession; the Syndic had’ to 
power to writ tient Py ager of the debitdue te 
‘suitcession: | mio fassis 
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‘Mathews J: ‘delivered the opinion of the Court. ' In’ ‘this ah, 
case’ the plaintiffclaiitied and obfainéd dni injunction as ity 
sequent purchaser, and third possessor, against dn order of the: 


seiniréand sale, which issued at the instancé of the defend. |»? 
dnitin hid eapiicity'of Syndic; &c. and was levied on property i 
which had been sold as part of the ‘Succession ‘of f the déecéd- fF “ex 
sed J. H./(Gordon, which he représents as Syndie and 'tad- 8 
‘ministrator as an insolvent.estate. The casewas heretofore | i 
before this Court, (7;Mar.' N.S. '273).andithe: capacitysof f 4 
Baillio.as.Syndic, established yand necognized, and cannot) | i? 
now, be Jlegally, contested. The.injunetion,. obtained.in-the ti 
present instance was dissolved by the District Court, from — 
which the plaintiff appealed. 










‘OP! THE! STATE ‘OF LOUISIANA. ' 85 
ag'Phe orily question: which the’ case presents; relatewto the ——_ , one 
appellants’ right to compensate a priviledged debt, duef¥OM ees 
thedéeeased to’ Ship; Kay &'Co. and*regularly transféfred 9 min 
tohim, since the former judgment rendered by the®d- seen 
preme Coutt.'' It is clear thatjcompensation'does mot) légal- ~~ 7 
Witake' plave in cases of insolvency, when’ the «debtor to the cannot be leaded 


in cases o 


insolvent acquires. claims against him sybsequerit to”his mt vency on 
tolveney. It! was decided: by otir/ former: jadgmientsin-this eg tat 


‘tise; that the ‘claim setup in compensation; being dae‘to'thé a Reed 


fini of Shipp, Kay Co, could not! bé ‘pleaded, ‘or age been acquired by 
“in opposition tovone ‘by Kay aloneyito Gordon’s estate.» cataliy to the fail- 


‘Heat is'trde that the plaintiff has ‘sinieel! the purchase ithe ae 


pfoperty ‘seized,and since he became owner thereof, aéquired A gain tne = 


fight fo this claim from all the firm of ‘Shipp,’ oye or to a partne 
but he acquired this right-'‘at’ @!time when'it'e could not Seed in compli 
tied in compensation: of debts due by Gordon's te “for pee 
was then insolvent. * fe (GF Yo ogg member ofthe frm 
‘Wtis therefore orderéd, adjudged and decreed that ie 

‘PMdgment ‘of the District Court be affirmed with costs. «(0 

’ v1 * “ROSS vs. PARGOUD. 
Arrest FRO THE COURT OF THE SEVENTH © subreraL 


a Ase pIsTHICT, THE JUDGE OF THE SEVENTH PRESIDING.’ 
his Bhratetest give by a judgment forms a part of it; and’must bé’ ‘eulctilated 
Wb» B ty/thdrdecured in the appeal bond, which together forms the judgment of 
the Court appealed from. ' baior's t01F beeiion 
There i is a clerical mistake, or Rene Foe error in ‘that fo of. the Eng- 
text of article 575 of the Code of Practice, which says the appeal must 
Be taken for *‘one half the amount of the judgment;” &e. “It should read 
“exceeding by one half the amount, &c.” Jt mp y 
~The appeal bond must exceed by one half the amount: of the. whole ../ «>is tseyotel 
judgment.appealed ftom, to entitle the appellant to’a suspensive appeal... * aha Bes a 
And by the article 574 of the Code of ; Practice, the judge, must in.all.ca, »i ‘viatuales 9¢ 
ses, whether it be a suspensive appeal, or merely a depolutive appeal, fix * ; = rigteary whee 


he MOOG. 


the amount of the appeal bond, which is the legal sum. 0h sodbonal 
Winn’ of ‘Counsel for the plaintiff and appellee; moved to ** iam moon hash 


| iisrtliss the appeal in ‘this*casé—TI. Because the abit bala june Fhe 
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86 CASES AN ‘THE. SUPREME COURT 
i a Ne by ~ 


— “Thre eign satment f facts mad ou word 
Pandoun. Jaw. >. 

ie Sheraden thin insige.tociuinedtise appeal bond al 

aprettaieaiecearncanentcling dey etic tf the amount of the 

judgment above rendered, returnable, &c.” The judgment 

’ was for $1075 together with judicial interest from the 2dof 

October; 1828, and costs.” The appeal bond taken,was for 

$1700 only, being $40 less than the principal sum, : and. 

wu» terest.and costs and over of the judgment. ib 

| JPlint for the appellant, urged that the appéal bond wal | 

given for the sum required by law, and if the judge requi 


















eTrT! —— . 


_. wlarger sum, than was warranted by the Code of . 
the party, was not bound to give it. i 
_ 01% "The Goede of Practice, article 575, provides that the 
‘appellant ualll give security “for a sum exceeding one hal 
Fe hacen hlbdgnens den! In the present case, the § in th 


appeal. bond is even for more than one half over the. amou | 


yi 
gue 
¥.8= 


of the judgment. ® 
Martin J. delivered the opinion of the Court. ( } = 
The dismissal of the appeal i is prayed for, on account of the ofa 


insufficiency of the bond. The Judge required it for a sum 
exceeding, by one half the amount of the judgment. Ja 
making his calculation the appellant does not appear to have 
noticed that the judgment was for a principal sum and énteh 
est. “The bond exceeds by one half the principal sum : but 
not this sum and the interest due at the rendition of the 
judgment. 

_laterast given by ‘There cannot be any doubt that interest given by a joie 

pit fit and mut ment, is part ofthe judgment, and ought to be secured oti 

and secured in the *PPCal as well as the principal sum. 


eeetion which But the appellants counsel urges that the bond is fo the 


of the sum required by law, and if the Judge required.a larger sum, 
+ oma appealed the party was not bound to give security therefor; and he 
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Phe French text of this article places it beyond ‘a doubt,, stnotnt of tie 
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Leasened nsto the Codé of Practice) Anticle:S15 uel Western, Die: 
ene cask poenaing' one: epee ee me ag 


isccanss a clerical or typographical error in this a 8 ) 


‘plittof the Code, and that the intention of the-article was as “ Thess to's the. 
thedistrict Judge has understood iti: ‘As fatas out’ knowl: eal mistate; ortq- 
edge goes, it has been until now understood that the ‘bond Rreik Fanaa 


thould ,be for “a sum exceeding by one half the dniounty Engl text of 
ee.” Et ie clear either of C005 Gititige “ty ve “of” was Gbde'of 


mares 
accidentally omitted. nae 




















idatithe participle “by” was intended, But. itis true'the Ege BO 5.5 
ji and not the French text, is to govern. mi ae ee one 
whicles, 576 and 577, which treats of judgments for the ro 


ob ergashe 







divery slivés, moveable or real property, the 


rey 


of 
teas dee, amount exceeding” by ¢ e half the. 
@imated value of such slayes‘or moveable, property. :, and 
i the ‘cate of real property, the Code speaks of an amount, 
ee ng PY one half of the estimated, value,.of;, the 


} vate of Practice on iadipencnte te shdehaaibiee 
of sum money, the appeal bond. was required:te. be for a, 
mmc double the value, of the matter. in dispute. 

let isis. Chill. . See 8... Many Digs 436.) 35-1. 

"Were we to confine our attention to,the, Article, 575,of the, 

inde, of Practice, we might be compelled to, adopt, the cons, 
juction contended for by the appellant's counsel, we. think 
at our duty requires our attention, should be extended ta, 7 pla bape 

the, following articles of the Code, and the preceding lave; Rolf the emewst is 
undtin doing 9 we must conclude that, the dintrict Judge wan me ge | 
correct in requiring security for a sum: exceeding. by ong mine 4s 
half the amount of the judgment, 

But the appellants counsel has further. urged: thet he gave 
security for $1700, and this being evidently more than suf: 
ficient to cover costs, he entitled himself thereby,. if not to a 
suspensive, at least to an appeal merely devolutive. 


























88 CASESIIN) PHB (‘SUPREME (COURT 
Vases 3 Dial; "Whether the!appéal be inténtledito be devolutibe antysusd 


nitrite or merely devidlutive;::the law requires wbond-forg | 


. sum to be fixed by the Judge—Article 575. Therdudge) 
# eaiinot grant ithe appeal; -without fixing’ ‘the’ ‘sumin’ witich 


===" bend'is té:-besgiveér when the’ has! done ‘soy thes by timmy 


ip obthe Cade fixed is' the legal one; and'a'borid fora lesser one’ is not/légal)i 
jade. tactlatait itis therefore iordered,: nae van deere that te 
Rare, serge PMO aih79979 rin. tah 
appeal, memlp AE sf 7» Ww sien, putts toate ot] * 48 
a Pag opal WIN v8. SCOTT. },os3imo vilninahion 
ae ms ; ,When a:Probate Judge Proceeds to a public sale, of Property: under his 
ae Tegal which: own ordet of Court, he the charecter of an auctioneer, and Las ch 
i PUN ie yok abwereble for is itt ete" unter airy | 


$e 
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ane 6d anil byw.) ” wrEavog ol: gta Tt ot ten bas 


Jawome 9: a Mink : i 790.. rep rss te a 
mu compet an auc enecy ‘0 Ly, 
nave ktendency to aid the jurisdi iiteos of be oe ‘ 
indipeittde Oi f repos 






oe 929 Iovormnms 


bep his Waihi t plidation’ to ‘the’ ‘Sup reme Ju ra aS a nah, 
duttivis'to Coinpel a Parish lige ae ae a r 


edjaditntd"t5” the applicant! 'a east vee e ie 
a full 


CW iient itt pr ipriprid pePsbha ‘app pied Tor ¢ a wri 

w eae C: Sobit” 1% ‘Parish sade 

to” adjadicate tb him ‘ant!’ piake a'Good ‘ith @ te, ‘tract 

appraised t8°900" dollars. The petitioner” uke} ge. 
the ‘dale of thé ‘estate’ df Tabitha’ Jett,” ‘deceased, Re eet 

the last and highest bidder for'a tract of "95 apa i ial d, 


and that ‘he bid ‘the appraised value thsreok and 1 i one 
sn dingrainy ore; he dématided Of the “Judge, who refused 


lt heh - ») adjudicate the land'to-him:‘ anid Inike hime a title “st 











Weetetary {t 


« Heaveivhe’nidde a tender of the sum of 900 dollars wate 
vo tke Juidlge dispensed ‘with, ‘andl refused to ae “4 re 
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ls ge 
The petitioner prays for ad WHEOF 'n ‘man amus comme 


rf 
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ing the Parish Judge to tice the Tan to him and ma e 


him a legal title thereto. : ; . Big: * a 
Mathews. J} delivered ‘the opinion of the Court.’ ? 
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OF THE STATE OF LOUISIANA. 89 


This is an application to the Court to issue a mandamus Women, Distict 
to the Judge of probates for the Parish of Rapides tocom- 
pel him to convey to the plaintiff a certain tract of land Wine - 

_ Which he alledges he purchased at a sale of the succession | Scoan. 
ofa certain Mrs. Jett. 

The article 790 of the Code of Practice is ‘relied on as Judge proceeds ts 


authorising and requiring the Court of Appeals to issue the * Public sale of 
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ody ; eer property wader 
2% process now demanded. own order of Court 
Si he assumes the 





We do not believe this article to be applicable to a case character of an 


like the present. When a Probate Judge proceeds to a Po ne 


public sale of property under his own order of Court, he pn = B 


assumes the character of a Auctioneer, and as such, is not poor towne | ‘pro 
e ‘ : Cc es - 

answerable for his conduct, except under ordinary proceed- ed uy Tone. 
ings, established by law. 

It is true, that the.expressions of the Code of Practice of the Code. ot a 
on this subject seems to embrace all possible cases, But Practice, does in 

ori ‘ E : embrace the 

the authority there granted,must be considered in relation to inga mandamus fo 
the constitution which allows to this Court appellate juris- jeer to oo tee 


diction only : and its mandates should be confined to mat- {Y—it only applies 










cases whic 
ters which haye a tendency to aid that jurisdiction. have a tendency to 
: Sor: : aid the jurisdiction 
It is therefore ordered, that the plaintiff take nothing by : 






his motion. 











HUGHES vs. HARRISON AT AL. 


APPEAL FROM THE COURT ? ee JUDICIAL 
: eee re 
DISTRICT THE JUDGE OF T FTH PRESIDING. 





A promissory note made payable to order is. transferrable by endorse- 
ment, only to enable the endorser or assignee, to endorse it over, or to re- 
sist the drawer’s claim for compensation of sums due him from the transfer- 
or, on account of payment made before transfer, or before the note became 

due. 










But the holder or payee of a note even payable to order, may transfer all 
his interest in it without endorsing it, in like manner as in a cession ‘of 
goods or consignment to trustees. 

Parol testimony is admissable to prove the sale and transfer of a note pay- 
able to order, without endorsement, or written transfer. 
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Western ‘District. 
October, 4830. 


—w 
Hveres 


vs 
Harnison& Au. 





CASES IN THE SUPREME COURT 


One of the payees of a promissory note, who together with the other, 
have sold or exchanged it without recourse on them, is a competent wit- 
ness to prove the consideration for which the note was given. 


Benjamin & Jemima Harrison (the husband and wife) | 


executed their joint promissory note to Ailes & Morris, or 
order, for $ 482. 16, dated January 1, 1827, payable the 
Ist. of May following. The note was given for merchandize 
sold, principally for the use of the wife and on her credit, 
Ailes and Morris sold or exchanged the note with the plain- 
tiff by parol agreement ; the latter taking it without recourse 
on the payees (Ailes and Morris). 

Ailes, one of the original payees was called as a witness 
to prove the consideration of the note. His testimony was 
objected to, because he was an interested witness; the ob 
jections were overruled, and his testimony received. He 
proved that the goods for which the note was given, were 
principally furnishedto Mrs. Harrison, one of thedefendants, 
at her plantation. That she was separated in property from 
her husband in October 1827, soon after the execution of 
the note; and became the separate owner of the plantation 
and negroes for the use of which, the articles of merchandise 
for which the note is given, were purchased. 

The defendant Harrison plead a general denial. There 
was judgment for the plaintiff against both defendants in 
solido, for the amount of the note sued on,—they appealed. 

R. C. Scott for plaintiffs, This case presents two questions: 

1. Can the wife legally bind herself conjointly with her 
husband for debts contracted during marriage, under cit- 
cumstances like these: he insisted she could. La. Code— 
Art. 2412—7 Mar. N. 8. 64. 

2. Can the holder of a promissory note payable to order, 
shew by parol testimony that he is the bona fide holder of it, 
without its being endorsed, or any written transfer, and 
recover on it? He maintained the affirmative. La. Code, 
2612.—1. Mar. N.S. 301. , 
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OF THE STATE OF LOUISIANA. or 
her, Flint for the defendants, contended forthe following posi- Western aren, Dieties 


wit- 





tions. ee 
1, The wife cannot bind herself jointly with her husband Hyonpe 
fe) for debts of his contracting, during marriage, Hanaison ds ate 
- 2. The plaintiff cannot recover because he shews no right ee 
he ofaction or of property in the note sted on, either by en- 2 ei 
= dorsement or other written transfer. Chitty on bills—46,. ' * oe , 


it, F 455. 162.—La. Code. 1900, 2141. . Boag iw 

» Martin J. delivered the opinion of the Court. "This ease. ~ By 
was remanded from this Court at its last termi. (8 Mar: he 

N. 8S. 297). The judgment having been reversed withow ~~ a é 
there being an ariswer to the amended petition, or any 3 

” judgment by default. 


b On the return of the case to the District Court, the de- 
Is fendants still continuing to neglect to answer, a judgment . 
“s was taken by default, which was afterwards made final. *» 
. The record shews it was admitted the defendants were 
™  twsband and wife. 
of ' Ailes, one of the original payees of the note, deposed that 
. no written assignment of the note sued on was made to the 
r plaintiff ; but the witness and Morris the other payee, gave ' 
it to the plaintiff in discharge of a debt of Morris, which the 
’ plaintiff was authorised. to receiye; and for which he gave 
“ Morris a discharge. Taking the note withontany recourse 
onthe witness or Morris, All this was domé with the con- 
E sent of the witness. ‘The articles in payment of which the .. , 
rT note sued on was given, were delivered by the witness then’ » 9. 
. in partnership with Morris ; and though charged to the hus+ 4 a ae 
- band and wife, were for the use of the wife, her children: ..!ti-ti aie 
and slaves, and furnished on her responsibility; the husband’ T°" 
, being then insolvent and without credit. es 1d en, 
, It has been contended in this Court that : ie Sa 
| 1. The note was transferrable by endorsement only. | esa 


2. That the witness [Ailes] was incompetent to testy as 
to the consideration of the note. 
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Western District. It istrue it is'said in the books, promissory notes payable 


~~~, ‘0 order, are transferrable by endorsement only : we under. 
Hvewes stand’ by this that ‘without an endorsement, the assignee ig 
Hanureon'g ax. not invested with the right of endorsing over the note, or 
resisting the drawers claim for compensation of sums due 

ae pnt Rage him by the transfer, or on account of payment made before 
ble te cleat the transfer, and before the-note was due. But he certain- 


aon Regs eo ly can transfer his. interest therein without endorsing the 
or assignee, to en- note, as is done in the case of a cession of goods or an as 


rst he ders signihent to trustees forthe benefit of creditors. Endorsable 


atte ow paper, passes also by the assignment of law to executors, 


to him from the curators, heirs &c. 
transferor, or ac- : 
count of payment , An assignment of personal property may be proved by 
made before trans- itn . 
fer, or before the Witnesses. 
*note became due ‘ . ‘ 

age nl Ailes, the witness appears from his testimony tobe to- 
or payee _ - tally desinterested. The note having been taken by the 
even ayasie oO 
order, aor trans- plaintiff without any recourse. He therefore was competent 


fer all his interest +4 prove the consideration of the note. 


dorsing it, in like Jt is therefore ordered, adjudged and decreed, that the 
manner asin a ces- 
sion of goodsor as- judgment of the District Court be ‘affirmed with costs. 
signment to trus- 
tees. 

Parol testimony 
is admissable to HARRISON & AL. vs. FAULK & AL. 


prove the sale and 
transfer of a note APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 


payable to order, ney eee JUDGE OF THE SIXTH PRESIDING. 


without endorse- 
ment, or written A party evicted by a superior title, and who does not claim of the success 


transfer. : : ‘ 
One of the pay- ful claimants the value of the improvements they have put on the land, can 








¢es of a promissory Dot recover of a subsequent purchaser of the claimant the value of such 


nete,who togather improvements. 

with. the © other, There i ws . 

have sold .or ex- ere is no privity of contract between the parties, after the lands have 
ree without passed into the hands of subsequent purchasers ; and the party evicted has 


my wd ove mo lien or tacit mortgage on the land for the remuneration of expenditures 
to peers for the amelioration or value of the improvements put on the land. 


The present plaintiffs were sued and evicted from their 


was given, - possession of 240 arpens of land by Arpines’ heirs. They 


omitted in their defence to claim the value of the improve- 
ments they had put on the land, and which had not been 
‘ allowed in the judgment and eviction. Arpines’ heirs sold 
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, - Western District. 
the land and improvements by them recovered, to the’de " October, 1880. 


fendants, who dispossessed Harrison and wife without pay- =§ Gar may 





ing them for their improvements. This suit is brought to re- Harrison & av. 
ever them from the present deféndants as the ‘actual Faurny Aw- 
possessors, &c, . 

There was judgment of non-suit against them and they 


appealed. 

Winn for the plaintiff; insisted that the claim for improve- 
ments isa real right following the land, and must be paid 
for before the land can be taken, &c. La. Code: Art. 3416. 
Poth. de prop. No. 344-5. 9 Mar.. 348. La. Code 
12. 3413. 

Flint and Downs for defendants. ‘The plaintiffs have lost 
all right and claim to damages for improvements put on the 
land, by suffering possession to be taken from them with- 
out asserting such claim. ‘They can-have no tacit lien or 
mortgage for remuneration, when no claim is asserted in the 
wit of eviction. La. Code. 3288-9.2007. 

Martin J. delivered the opinion of the Court. 


The plaintiffs claim the value of improvements made by 
them, while they were bona fide possessors of a tract of land 
which has since been recovered from them by the legal 


owners of it, the heirs of Arpine : and who afterwards sold 4 party evicted 


it to one of the defendants, with all the improvements, with- PY 2 superior title, 


out any mention or notice of the plaintiff's claim. He re- claim of the sue- 
sisted it on the ground of absence of any liability on his part. the value of the 
The other defendant disclaimed any right and avowed gay ware’ gat on 
himself the tenant of his co-defendant. There was judg- ‘° —, ae 


recover of asubse- 


ment against the plaintiffs and they: appealed. quent purchaser 


. pee the value of such 

There is no privity of contract between the parties, and a 
if the plaintiff’s claim succeeds it must be on the ground vitylof contract be- 
: ‘ P t rties, 

that the claim entitles them to a legal or tacit mortgage. besatay _ Mie 


* : have passed into 
But there are now no such mortgages—except in the cases the hands of subse- 


in which it is recognised in the new Civil Code. Articles sequent — purcha- 
sers;..and the par- 


3280—3288. - The present is not one of these. ty evicted hasno 
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Western District’ A claim for the value of improvements gives no real ag. 


wm tion. La Code 2007, 2009, 2010 and 2014. The casegof 
Hansson & au. Labrie vs, Filio—9 Mar. 348—and Stafford vs. Grimball, 
Favix& au. | Mar. N. S. 554, do mot support the plaintiff’s pretentions, 
In, the first the improvements had not been sold with the 


lien or tacit mort- P 


gage on the land Premises. Inthe second there was a stipulation and charge 
or 


the remunera- ; : 

tion of expendi- imposed on the premises, 

seen for the sme Both of these cases were decided before the promulgation 
rath r valu ig? bb 

of the improve- of the new Civil Code of Louisiana. 

ments put on the ~ 


Sead It is therefore ordered, adjudged and degreed, that the 
judgment of the District Court be affirmed with costs. 


= 
GRAYSON vs. WOOLDRIDGE & AL. 





APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 
Where slaves are hired out for a term which is unexpired, and in th 
mean time the owner sells them to another, if such purchaser take them 
from the person to whom they were hired before the term expires, he wil 

be answerable in damages as a trespasser. 

In an action of trespass it is not necessary to state the trespass happened ia 
any particular part of the, Parish ; because had it been stated, evidence thit 
the trespass was committed in some other place in the Parish would have 
been good, even in criminal cases. 

The plaintiff who was no party to the deed of sale between Wooldridge 
and Bowden was a competent witness to!prove the declaration of Woold 
ridge’svendor,to show Wooldridge’s knowledge of the plaintiff’s right tore 
tain the negro on hire. 

The petitioner Grayson hired two negro boys from Bow 
den, one of the defendants, to continue from January 182%, 
to January 1830. Onthe 15th of October 1829, James A, 
Wooldridge one of thedefendants, came to the'plaintiff’s pla 
tation & took forcible possession of the two slaves, claiming 
them ashisown. It appears he had purchased them of Bow- 
den, the other defendant but afew days before, and with 
knowledge of their being hired to the plaintiff. Grayson eat- 
tioned the defendant Wooldridge,against taking thenegroes. 
He was also permitted to prove the declaraticn of Bowden 
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to Wooldridge, at the time of the sale, “that the negroes Westem a 








were on hire until the first of January and sold with that con- aie 
dition.” His testimony was objected to—as also the change § GBAxs0N 
the District Judge, that no testimony was necessary to Woonpaipes. 
prove in what particular part of the Parish the trespass was 
committed. 

There was a verdict and judgment against Woldridge for 
$100, damage—and judgment of non-suit in relation to Bow: 
den. Wooldridge appealed. 


R. C. Scott for plaintiff, contended that it was not necessa- 
tyto prove the particular part ofa Parish in which a trespass 
is committed, to sustain an action of damages. Code of 
Practice 3, 31. 

Winn submitted the case on the part of the defendant. 


Martin J. delivered the opinion of the Court. 


The plaintiff claims damages forthe wrongful taking out 
from his possession two slaves, which he had hired for a term 
as yet unexpired, 

The defendant Wooldridge pleaded the general issue,and 
claimed title to the slaves purchased from his co-defendant. 

The plaintift had a verdict and judgment against Woold- 
ridge with $100 damages. 

There was judgment of non-suit against the other 
defendant. Wooldridge appealed. 


The trespass was clearly proved ; and it appeared the  wyon staves are 


hired out fo 
appellant was informed by his vendor of the slaves being nl fun 


hired out to the plaintiff for a term not yet expired. expired, and in 
the mean time the 
There was no evidence given of the place where the owner sells them 


trespass was committed, and the petitioner stated no particu- a — 


lar place of the Parish. The District Judge charged the ‘°™ kes 


P ; ; son to whom 

jary there was no necessity for such evidence. ‘The’ de- are hired before 
’ : : ; the term expires, 

fendant’s counsel took a bill of exception to this opinion, and he willbe answer- 

relied on the Code of Practice 3. 31. ae. 


The Judge also charged the jury that the declarations of 
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yee Wooldridge’s vendor at the time of the sale,were legal eyj. 
wr-~w dence to prove Wooldridge’s knowledge of the right of the 


— plaintiff to retain the slaves. 4 
Wotprivcr. «© We think the District Judge did not err. Hada partial : 
i place in the Parish been stated in the petition, evidence § 
of the trespass in another part of the Parish would have sug, 
tained the charge. This is the law, even in criminal cases, 


Pa 7 gem. The plaintiff who was no party to the deed of sale, might § 
necessary to state well give evidence of what was said by the partie against 
the trespass hap. ei ae eee 
eer in any _pat- y. either of them. 

aw Pa ort? Aneffort-was made to procure a new trial on account of the 


t > ° . . %) 
— vtadeeage' oe excessiveness of thedamages. The District Judge thought, 
trespass was com- and we think with him, that the verdict ought not to be 


mitted in some 
other place in the disturbed. 
parish would have “i is therefore ordered, adjudged and decreed, that tn 


been good, even in 


criminal cases. judgment of the District Court be affirmed with costs. 





RIFE vs. HENSON. 
APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 
Where anorder to take depositions has been made at a previous term, 
and the plaintiff at whose instance it was made, takes out a commission in lan 
pursuance of it, and submits his interrogatories to which cross ones are fik a 
ed, it is sufficient to entitle them to be read in evidence, although the ust se # 
al affidavit has not been made and annexed. 
If an appellant urge that the subject of the contract between the parties 
1s illicit and the contract void, after having availed himself of its amount, 
to plead in re-convention and augment the sum in dispute to 300 dollas 
and upwards, and be thereby entitled to appeal, such defence will be deem 
ed as coming with an ill grace from the party using it, and be disregarded: 
Rife claims of Henson $250 as the price of improvements 
made on certain Congress lands, according to an agrecmety 


with Henson. 

Henson denies owing any thing—and says he purchanell 
out all Rife’s interest in the improvements in the year 1823. ‘ 
He then sets up claims in re-convention to the amount of § . 
$216 for rent of the same lands, and $160 which he alledges - ? 
he paid for in improving them—and which he also says & 








: Ten Rug hes wifcd itrreeey On 
vious term of the Court, a general order had been en 
| up to take depositions, and this commissjon was takem 
“ul in pursuance bed A’dillof exception he Ams To * 7) & 










. x 













the 
gh, Bo C. Scott moved to dismiss the appeal on the ground, 
{ the sum appealed from was under 300 dollars. 2 Mar. 


N. §.°314. 
} | Wartn’ for’ defendant ; maintained the jurisdiction of ap-* ~ 
péal, because the sum claimed in re-convention exceeds300 “4 = 
dollars, which alone would give this Court jurisdiction on ae 







fa ‘The plaintiff had no iat to recoyer because he sold. = "*" " it 
‘the. _improvertients whichgwere made on public lands, and ag 
which cannot be the ‘subject of sale. because mays to 
law., Ing: Dig. 362, 
_*3. ‘The éxceptions to reading the depositions ia Hy to ba 
sustained, because they were taken contrary to the Codé 
of Praetice. Art. 430. 
* Mathews J. delivered the opinion of the Court. 
‘In this-case. the plaintiff claims $250 for improvements 
made on public lands, which sum he . the defendant 
greed to pay to him for said improvements. ) 
' “The answer contains a generaldenial Gia in re- 
j convention, in which upwards’ ‘of 300 dollars are claimed. 
Pee stented aay , and.on the evidence addu- 
ced they found a verdict for the plaintifffor the sum of 45 
dollars, whereon jolie, ps soaiahod aaa P 
1 appealed, =. 
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Oerobers 1850 , The, record contains @ bill of exceptions to the reading of - ’ 


~~ answers to interrogatories of witnesses taken by commission, 
BPE on the ground that the affidavits required by faw did not pre- 

nENgon. cede said commissions, It appears that at a term of the. 

wad “° aA Court previous to that at which the trial of this cause took 


" to take depositions place, a general order had been entered on the minutes to 
generally has been ake d ae = it Sue 
made at a previous take depositions, and that cross interrogatories in pursuance 


term,and the plain- : . 
ae oh wink te thereof were filed, to the witnesses whose testimony was de- 


ence WIPE, sired by the plaintiff, at whose instance the commissions 
s ou com- .* - ® » : 

mission in pursu- issued. The Judge a quo was of opinion that the circumstan- ! 
ance of it, and ces dispensed with’ the necessity of the affidavit, otherwise 


rogatorjesto which : . . . . Paty, 
po ciated teats dk equired, and in this we concur with him. On the hearing 


* - & & nog of the cause before the appellate Court, the counsel for the 
4 r in : 

‘evidence, altho’ appellant urged a new means of defence, alleging that the 
the usual affidavit a a , pata > 
has not been made Whole contract between the parties is void as being in rela. 


and annexed. - oahe s . A . rs 
If an appellant OR to-an illicit subject: because the laws of the United 


urge ra sub- States prohibit all settlements on public lands. This de- 
ect o e con- ’ . s bec 
‘tract between the fence comes most-ungraciously from him after his pled in 
ncnonenanrs ey reconvention, by which alone this Court has jurisdiction 


ete 
after having avail- en . : ° 
wl himelfof its He Case. He.claimis”365 dollars, basing hisclaim on the 


amount to plead same subject matter, alleged by the plaintiff. Such a de 
in re-convention, Pats 
and augment the fence cannot be tolerated at this time. 


sum in dispute to —_It is therefore ordered, adjudged and decreed, that the 


upwards, and be ; istri : 
Reocebe, sutitie’-te judgment of the District Court be affirmed with costs. 


an appeal, such 





defence will be so annem 
deemed i 
with mp * yar at FAULK vs. WOOLDRIDGE. 


from the paity us- appRat, FROM THE. SEVENTH JUDICIAL DISTRICT THE 
ing it, and be dis- 


regarded. JUDGE OF THE SIXTH PRESIDING, ; 
In the progress of a suit on a note for the purchase money ofa tract of land,, 
the Court will mot delay the proceedings to grant an order of survey, to a& 
certain the supposed interference of other claims,and on the bare suggestion 
of the defendant that it is deficient in quantity, without any affidavit to that 
effect. 


A plaintiff should not be delayed inthe prosecution of his rights appar- ‘| 


ently just, by a bare suggestion of deficiency contained in the defendant's 
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 Onthe 23d of June 1826, the defendant ‘Wm, ‘Wooldridge W. 
od J, J. Bowie, executed. their joint note to Viney Faulk for 
$600—for the purchase of two tracts of land: containing 440 


arpens. 
_ The defendant Wooldridge acknowledged his ig ave to 
ihe note, but alleges in his answer that. some of the 1 









dispute, and is claimed by one Girod : and prg¥s 
against eviction, before he shall be compel pay the 
note: he also moved the Court for an order ey to as- 





certain the quantity of land in dispute, w hich A 













defendant to the note was established, and judgment 
ed against him, from which he appealed. 
, The promise was made in consideration of the purchase 
of a tract of land, which the defendant in his answer, alleges 
mo be deficient imquantity. On the trial. of the case, he de- 
manded an order of ¥ from the Court to ascertain. that 
fact, which was refused, and a bill. of, exceptions . taken. 
The Judge a quo refused the order, because the application 
for it was ‘not supported by the affidayit of the deficiency. 
In this we are of opinion he .was correct, A plaintiff ought 
not to be delayed in the prosecution of his right, apparently 
just, by a bare suggestion of the; kind contained inthe 
defendant’s answer. 
‘It is therefore ordered, adjudged and decreed, thet: the 
judgment of the District Court be affirmed with costs, 
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PARGOUD v3.. MORGAN. 4 AL. 







APPEAL FROM THE COURT OF THE SEVENTH JUDICIAL 
DISTRICT, THE JUDGE OF THE FIFTH PRESIDING, 









' The proceedings on the cession of the plaintiff’s debtors are the best evi. 





i 





‘FAULK 
_ 08, yi 
WOOLDRIDGE. 
“ae 


ce 


b dg3 





a 
..R. C. Scott explained the case on the p the i AR 
Flint for defendant, submittéd it without kfyment. 
_ Mathews J, delivered the opinion. of the; peg 
© This i is a suit against one: of the promissotg on a note of . f 
hand, made by two persons in solido ; the sighgture ofthe % 


In the progress 
of a suiton a note 
for the purchase 
money of a tract 
of land, the court 
will not delay the 
proceedings to 
grant an order of 
survey, to ascer- 
tain the supposed 
interference of 
other claims, and 
on the bare ‘sug- 

stion of the de- 
a dant that: it is 
—— in quan- 

» without an 
a avi to that ei- 


fec 

A ‘plaintit? should 
not be delayed in 
the prosecution of 
his rights appa- 
rently just, by a 
bare suggestion of 
‘deficiency contain- 


* edin the défend- 


ant’s answer. 
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Western init. dence to show his insolvency ; and are admissible as proof when judgment : 
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1830. rendered on them is not even signed. 

In taking an injunction bond; the officer acts under an authority of law, 
and inserts the name of the obligees without their consent, so that where 
one is'properly inserted, and another unnecessarily, the bond will be valid 
as to the right one, and the other nugatory. 

In assessing damages on an injunction bond the jury may very properly a- 
low the plaintiff for his reasonable costs and trouble in obtaining a dissolu- 
tion of the injunction in which the bond was taken. 

A plaintiff may release a part of the verdict even before judgment is pro- 
nounced upon it, to avoid a motion for a new trial. ‘‘ Every man may re 
nounce his rights or any part of them.” ; 

On the 15th of April 1828, F. Morgan obtained an in- 
junction against an execution in favor of H. Pargoud, which 
had been levied on several bales of cotton estimated at $400, 


the property of E. K. Ross ; Morgan claimed the property 


as a creditor of Ross, who is alleged to be in insolvent cir 


cumstances, The property was released by the sheriff to 

Morgan on his executing an injunction bond, with E. K. Wil- 

son his security. Morgan sent the cotton to New-Orleans, 

sold and pocketed the proceeds. 

The injunction was afterwards disscyed, and Pargou 
(jas superior 


Pargoud first sued the sheriff for itinges on releasing the 
property and obtained a verdict for dollars ; 
and now he sues on the injunction bond, and claims the 
penalty, which is $600, as a remuneration in damages for his 
loss sustained by the defendants carrying off and selling the 


cotton. The injunction bond was drawn and made payable 


to H. Pargoud, whose execution was enjoined, and to the 
sheriff, jointly. 

The defendants 7 the general issue. There was a 
verdict on a second trial forthe plaintiff for $355—and he 
released all to $55 of it before the judgment of the Court 
was pronounced. The release was given for the surplus 
damages after deducting what had been recovered from the 
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: Tt was obftted on the trial that the bond was not valid, be- Western District. 


cause the name ofthe sheriff had been improperly. inserted 
‘sone of the obligees. 

‘h: The District Judge instructed the jury that the bond 
was taken under an authority of law, and was good as to Par- 
goud, although it might be bad as to the sheriff, the other ob- 
ligee. But they cou!d find for Pargoud alone. 

2, That they might allow counsels fees in the assessment 
ofdamages, which the plaintiff had incurred in dissolving the 
injunction 

3, The record of asuit containing a cession of the prop- 
ety of Ross, to show his insolvency, was offered in evi- 
dence, and received : but was objected to because final judg- 
ment rendered in it had not been signed by the Judge—a bill 
ifexceptions was taken to its admission by the plaintiff. 

_ This case was argued by Mr. Winn as counsel for ‘the 
plaintiff : and Mr. Flint for the defendant. 


“Martin S. delivered the opinion of the Court. 


is a suit On).aD njunction bond—the defendants 
ed ‘al issue, aiid. a tender. 


‘The b> jie bt’ for $242 14. He released 
the whole cam meepe 09, for which judgment was 
entered. The defendants appealed. 

‘Three bills of exception were taken. The first as to the 
opinion of the Court who admitted in evidence a judgment 
pronounced, and entered, but not yet signed, to prove the in- 
solvency of the plaintiff’s debtor; P 

The second was tothe Judge instructing the jury that the 
bond sued on was taken in virtue of an authority given by 


law, which must be strictly pursued—therefore the name of 


Jonathan Morgan [the sheriff] one of the obligegs, being in- 
serted without his authority, the bond was void as to him ; 
but as to the other obligee, Pargoud, his name being ihserted 
by authority of law, the bond was good as to him. 


* 


October, 1830. 
Ser 
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Westen Dini. The third was 
: jury they might take into consideration fees paid by the pat 


i Anal 
PpaRcoup tiff (Pargoud) to have the injunction dissolved. 


mongaw & a. . The proceedings on the cession of the plaintiff's debtor 
were the best evidence of his insolvency—and they were 
The _proceed- 


ings on the cession not the less so from the circumstance of final judgment being 


of the plaintiffs é 
debtors are the ®S yet unsigned. 


best evidence to 'The injunction bond is always taken without’ the consent 
show his insolven- sunt a , 
cy; and areadmis- of the party to be enjoined. The law requires the bond to 
sible as proof when A z / ‘ ‘ 
judgment render- be made payable to him, und renders it valid without his ae. 


ee a "°f ceptance. The Judge therefore did not err in saying that 


In taking an in- ag to him the circumstance of the insertion of his name did 
junction bond, the 
officer acts under not vitiate the bond. The other obligee was the sheriff who 
an authority o 
law, and inserts had levied the execution—his name was unnecessarily insert? 


the f th ; 1S Cl : 
i one « with out ed. But it does not appear this circumstance prevented the 





their consent, 0 plaintiff from recovering the damages from the a 
that where one is 

properly inserted, at all events. this ‘should have been pleaded in abatement.’ 
gr dem In assessing the plaintift’s damages, the jury might well a 


will be valid as to ; ia. #ronle 
Mi ttadt dao, ont low him a reasonable sum for his. troubl 


the other nugato- prosecuting the dissolution of the 
"e assessing da- _ Lastly, itis urged the judg 


oe eg > follow the verdict as found b 


Jury may very pro” ~—s' The ‘Plaintiff released such part of the «il found by 
perly allow the 

plaintiff for his the jury as he had received from the sheriff on account of his 
reasonable costs & ‘ 
trouble in obtain- illegal conduct after the judgment was obtained.  It.is@ 


ing ,orrvomy of common practice for a plaintiff to prevent or defeat a motion 


which | the “bond fora new trial, by a release of such , part of the verdict as was 
was taken. 


A plaintiff may. illegally allowed. This can dono injury to the defendant, 
release a part of 
the verdict even and every man may renounce his rights, or any part of them. 


before judgmentis J+ is therefore ordered, adjudged and decreed, that the 


ounced upon 


it, to avoid a mo- judgment of the District Court be affirmed with damages. : 


tion for a new tri- 
al. “Every man 


sigh oF ay one BENSON vs. SMITH. 

them.” APPEAL FROM THE COURT OF THE SIXTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SEVENTH PRESIDING, | 
A mutual understanding or agreement between the obligor and obligee of 
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| the inote, to have the contract for which it is given rescinded, and the note Western District. 
ed, will be- considered binding, although omitted or neglected tobe October; 1880. 


ally carried into effect ; and a recovery on the note will be withheld. niingen 


08, 
SMITH. 


‘The plaintiff sold to the defendant a lot of ground, oppo- 
ate to the town of Alexandria, on the river, for $350, with 
interest. A note was executed, dated March 17, 1819, for 
$50 dollars. At the time of the sale, a bridge was about to 
be built across Red River, which would have connected the 
two sides,and rendered the lot purchased very valuable. 
The scheme of building the bridge, was soon afterwards 
abandoned, and the property became comparatively worth- 
less. Benson made a proposition to Smith to rescind the 
gontract, on the latter’s agreeing to pay all costs. The latter 
usented. The parties went to the parish judge’s office, to 
have their new agreement carried into effect, but the judge 
not being in, nothing more was done in the matter. Benson 
sterwards left the country, but ordered suit to be instituted 
against Smith on the note. On the trial, the defendant had 


———— 


has 


verdict and judgment. The plaintiff appealed. 
Flint, for plaintiff,submitted the case without argument. 
~ No counsel appearing for the defendant. 


Martin J. delive opinion of the court. This is an 
action on a promissory note. The defendant had a verdict 
and judgment. ‘The plaintiff made an unsuccessful attempt 
to obtain a new trial, and appealed. 

The execution of the note was admitted, but the defen- 
dant drew the following facts from the plaintiff by interrg- 
gatories. The note was given for the price of a lot on the 
side.of Red River, opposite to Alexandria, where the plain- 
iff had laid out a tract of land into lots, several of which 
he sold. The building of a bridge across the river was, at 
that time, spoken of. The plaintiff, as well as many others, 
believed it would take place, but this was not made a part 
of the contract in the sale of the lots to the defendant. 
es plaintiff proposed to the defendant afterwards to 

ae 
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candice wemanen po 


Westar Dist rescind the sale, ‘onthe latter paying all expenses; which We 
vu. _ Prvtilisedto do! And ‘the plaintiff thinks they went t 
BENSON ther to the court house to effect this, but not finding the ' 


v8, 


sMitu. | judge there, they parted without doing it; and the plaintiff 
continued. willing to have it done, till his departure from the 
country, about three years ago, but the defendant never 
renewed the proposition, or evinced any disposition to avail 
himself of it. 
— oo pment The case has been submitted to us without argument, 


ment between the 
* obligor and obligee pes it does not appear ‘to us the jury erred. The contract 


of a note, to have on Which the note was given, appeared to us to have been 
the contract for 


which. it is given, Tescinded by the mutual consent of the parties, and a 


nies wit one’entered into, by which the defendant bound himself 


y ager al rr pay the expenses attending the sale. 

ted or neglectedto It is therefore ordered, adjudged and decreed, that “é 

a aed py judgment of the District Court be affirmed with costs. " 
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recovery on the ~ 
note will be with- —E—— 


ne MADRY vs. YOUNG. , 
APPEAL FROM THE COURT OF THE SIXTH JUDIC 


RESIDING 







by a particular day, named in the obligation.or bill of sale, in that event.is 
to be void—otherwise to be in full force and virtue.”” The intent of 

& an‘ obligation is, that B conveys Jack to de) a title defeasible, on his 
executing a good title to Aaron. 

But in default of B’s making a good title to Aaron, Jack is the wilite 
of A, in virtue of the bill of sale, who first exchanged him with B, on the 
alSresaid condition. A will hold Jack in despite of the vendee of B.. 

John B, purchased the negro Jack, now in suit be; 
tween the plaintiff and defendant, of one Henry Hunter, in 
January 1828, for 475 dollars ; Hunter had bought him of 
one Robert Dawson. 

Previous to these: transactions, and in November 1825, 
John G. Young, the defendant, purchased the same negro of 
Jos. Young, who had purchased him at the probate sale: of 


a succession. John G. Young exchanged Jack with Robert» 


of b 


DISTRICT, THE JUDGE OF FI) - 
Where A exchanges with B, the negro , and takes a bill’ 
of sale from B, providing “‘ that if he @ Satisfactory title to Aron 
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‘B Dawson for anothér negro, (Aaron): but as Dawson was Western Distrie 
tnable to execute a good title to Aaron, Young refusedto a) 
make an absolute title to Jack. Dawson then executed an MADRY 
instrument, called jn the State of Misissippi, where these vem 
transactions took place, a mortgage, which wasduly record- — 
ed there November 25, 1825, in which he mortgages Jack 
to Young, for the purpose of securing a good title to Aaron.. 
The mortgage and bill of sale contains the following proviso :, 
that if Dawson, his heirs, etc. shall welland truly make orcause 
to be made, tothe said John G. Young, hisheirs, &c. a com- 
plete and satisfactory title to the negro Aaron, on or before 
the first day of January 1828, then and in that case,these pre- a 
fonts to be null and void, otherwise to remain in full force 
or virtue.” Dawson never did make any other title to Aaron, 
but inthe mean time sells Jack to Hunter, who sold him to 
the plaintiff Madry. In May 1828, Young obtained the » 
possession of Jack from Madry by getting the negro on his 
premises. The present suit was commenced to recover 
back the negro, who he alleges was illegally taken possession 
of by the defendant; andlays his damages at $500. 
The defendant alléges he purchased the negro of Joseph 
Young, who bought him at the sale of Hook’s succession, 25th 
February 1825. 
‘The jury found a verdict for the plaintiff, restoring him 
the negro,.and 180 dollars in damages, and judgment 
_ accordingly. 
The District judge charged the jury on the trial, “ that if 
they found Dawson had sold and delivered the. slave and re- 
ceived full value for him, ‘it vested the legal title in Hunter . 
f | md his vendee. ‘This title being sold to Madry without 
notice, his title would be good. The mortgage sale of Jack - 
by Dawson to Young was coriditional, and its Sffect was to 
bind Dawson to make a good title to Aaron, or pay his value ; 
the title to Jack was only effected to make good the contract. 
: Dunbar for the plaintiff contended as follows : mn 
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“on-m _ *ot valid asto third persons, because it is not an authentic 
mMapry _—act, or accompanied with delivery. La. Code. Art. 223], 

rounc. 2415 and 2417. ‘ 
. 2. The Onus probandi is on the appellant to shew delivery, 
as. it cannot be inferred. The subsequent sales from Dawson 


to Hunter, and from him to Madry were attended with 


delivery, were good as to the parties themselves, and as to, 


third persons, 
3.. There being no evidence to shew the legal effect in 


Misissippi of the bill of sale from Dawson to Young, it must, 


be construed according to the laws of this state. Starkie. Ey, 
Part IV. 569, Note X. 

C. J. Scott for defendant, urged that the title tothe negro, 
Jack had never legally passed to Dawson ; and relied on the 
bill of sale to shew that it never had; and the negro still 
remained the property of Young. 
chan ith GB, Martin J. delivered the opinion of the Court. This was 

anges with B, 
the negro Jack for an action for the recovery of a slave. The defendant claimed 


Aaron, and tak : : S : 
bill of am sas. B. title. At the trial he relied ona bill of sale from Dawson, to 


mgpere J —— which was added a proviso, that if Dawson, his heirs, ex- 


factory title to Aa- ecutors or administrators, shall well and truly make; orcause. 


ron by a particular 2 ; ; 
day named, fe . to be made to the said John G. Young, his heirs, executors, 
= sn thet ~etoed administrators or assigns, a complete and satisfactory title 


oe se to’the negro Aaron, on or before the first day of January 


ge Agra vir’ 1828, then in that case these presents to be null and _void— 
‘of wach, = oblige: otherwise to remain in full force and virtue. 

ti , that B con- > . = 
‘anes Sock 90 A ior The Judge aquo instructed the jury that the effect of this 


= So aoa sale was to bind Dawson to comply with the conditions, 


eet title to Aa- “which were to make a. good title to Young, for. the other 
pints hanepnees negro given in exchange for Jack, or in default thereof to 
title to Aaron, Jack pay the value @f him. The title of Jack was effected to make 
4 the property °F good this contract.” To this part of the charge to the jury 


, of a — the defendant’s took a bill of exceptions. 


with B, on thea- In our opinion, the. intention of the. parties was not that . 


: "Gelber, 1890 1. The bill of sale or mortgage from Daws6n to Young ig. } 
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OF THE STATE OF LOUISIANA. 


‘pay the value of him : but to convey to Young a title to Jack 

defeasible by the execution of a proper conveyance or title 
to Aaron. Certainly Dawson could not have destroyed 
Young’s title to Jack by payment of the value of Aaron. 
Young’s title was on the execution of the instrument he relied 
on, complete, though defeasible on a subsequent event which 
does not appear to have happened. It had at once full force 
and virtue, and by the term of the contract was to remain 
on the event not happening before the day named, in full 
force and virtue. . 

It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and re- 
versed—the verdict of the judge set aside, and the case re- 
manded with directions to the judge, not to give to the jury 
the above part of his charge: the appellee paying costs in 
this Court. 
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| Dawson should be bound either to make title for Aaron, or Western District. 


October, 1830. 
Pywy , 
MADRY 
v8. 
YOUNG. 





foresaid*condition. 
A will hold Jack 
in despite of the 
vendee of B. 











